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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

J ONESBORO DRYWALL & PLASTER )   C/ A NO.  03A01- 9508- CH- 00276
CO. ,  I NC. , )

)   WASHI NGTON CHANCERY
Pl a i nt i f f - Appe l l a nt , )

)   HON.  LEWI S W.  MAY,  J R. ,
v . )   CHANCELLOR

)
CHARLI E O.  KI RBY,  d/ b/ a  )
BROTHERS CONSTRUCTI ON COMPANY, )   AFFI RMED

)   AND
De f e nda nt - Appe l l e e . )   REMANDED

RI CK J .  BEARFI ELD,  J ohns on Ci t y,  f or  Pl a i nt i f f - Appe l l a nt .

J OHN S.  TAYLOR,  Mc KI NNON,  FOWLER,  FOX & TAYLOR,  J ohns on Ci t y,
f or  De f e nda nt - Appe l l e e .

O P I  N I  O N

Fr a nks .  J .

Thi s  a c t i on wa s  f i l e d i n  Wa s hi ngt on Count y,  a nd

pr oc e s s  s e nt  t o  Ha mi l t on Count y whe r e  s e r vi c e  wa s  ma de  upon

de f e nda nt .   Re s pondi ng t o  de f e nda nt ' s  mot i on t o  di s mi s s  e i t he r

on t he  gr ounds  of  j ur i s di c t i on or  ve nue ,  t he  Tr i a l  J udge
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  De f e n d a n t ' s  b r i e f  s t a t e s  t h a t  " [ T] h i s  c a s e  i s  e s s e n t i a l l y  o n e  o f  

wh e t h e r  t h e  Te n n e s s e e  Co u r t s  h a v e  s u b j e c t  ma t t e r  j u r i s d i c t i o n  t o  d e c i d e

a  c a s e  wh i c h  i s  p r i ma r i l y . . . i n t e r t wi n e d  wi t h  i s s u e s  a s  t o  r e a l  p r o p e r t y

l o c a t e d  i n  No r t h  Ca r o l i n a . . . Ki r b y  i s  n o t  d i s p u t i n g  wh e t h e r  Ci r c u i t  o r

Ch a n c e r y  Co u r t  wo u l d  b e  t h e  a p p r o p r i a t e  Te n n e s s e e  t r i b u n a l  t o  h e a r  t h i s

t y p e  c a s e  i f  i t  we r e  o t h e r wi s e  a p p r o p r i a t e  t o  b e  b r o u g h t  i n  a  Te n n e s s e e

t r i b u n a l . "   Ap p e l l e e  s e e ms  t o  h a v e  c o n f u s e d  t h e  c o n c e p t s  o f  p e r s o n a l  o r
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di s mi s s e d t he  a c t i on.   He  c onc l ude d Te nne s s e e  c our t s  do not

ha ve  s ubj e c t  ma t t e r  j ur i s di c t i on i n t hi s  c a s e .

A ge ne r a l  c ont r a c t or  bui l di ng hous i ng i n  Boone ,

N. C. ,  s ubc ont r a c t e d wi t h Pl a i nt i f f  t o  i ns t a l l  a  e xt e r i or

i ns ul a t i on f i ni s hi ng s ys t e m.   Pl a i nt i f f  t he n s ubc ont r a c t e d

wi t h De f e nda nt  a nd t he  pa r t i e s  a gr e e d t ha t  pl a i nt i f f  woul d

pr ovi de  s uppl i e s  a nd ma t e r i a l s  f or  t he  i ns ul a t i on s ys t e m a nd

de f e nda nt  woul d pr ovi de  t he  l a bor .

A di s put e  a r os e  be t we e n t he  pa r t i e s  a nd pl a i nt i f f

f i l e d a  c ompl a i nt  s e e ki ng da ma ge s  f or  c ons e que nt i a l  e xpe ns e s

i nc ur r e d by pl a i nt i f f  i n  s ubc ont r a c t i ng wi t h a not he r  pa r t y  t o

c ompl e t e  t he  wor k,  r e i mbur s e me nt  f or  ma t e r i a l s  pr ovi de d t o

de f e nda nt  whi c h we r e  l os t  or  de s t r oye d,  a nd r e i mbur s e me nt  f or

pl a i nt i f f ' s  own e xpe ns e s  i n  c ompl e t i ng t he  wor k.   

The  Tr i a l  Cour t  gr a nt e d t he  mot i on t o  di s mi s s

pur s ua nt  t o  T. R. C. P.  Rul e s  12. 02( 1) .

The  i s s ue  be f or e  us  i s  one  of  l a w a nd t he  s c ope  of

r e vi e w i s  de  nov o  wi t h  no pr e s umpt i on of  c or r e c t ne s s

a c c ompa nyi ng t he  Cha nc e l l or ' s  c onc l us i ons  of  l a w.   Uni on

Car bi de  Cor p.  v .  Huddl e s t on ,  854 S. W. 2d 87 ( Te nn.  1993) .

Subj e c t  ma t t e r  j ur i s di c t i on r e l a t e s  t o t he  na t ur e  of

t he  c ont r ove r s y a nd t he  t ype  of  r e l i e f  s ought .   Young v .

Ki t t r e l l ,  833 S. W. 2d 505 ( Te nn.  App.  1992) .   I t  i s  a  que s t i on

of  whe t he r  a  c our t  ha s  be e n gi ve n t he  powe r  t o  de c i de  a

pa r t i c ul a r  t ype  of  c ont r ove r s y. 1   Swi f t  & Co.  v .  Me mphi s  Col d



i n  r e m j u r i s d i c t i o n  a n d  s u b j e c t  ma t t e r  j u r i s d i c t i o n .   Pe r s o n a l  o r  i n  r e m

j u r i s d i c t i o n  d e a l s  wi t h  a  c o u r t ' s  a b i l i t y  t o  r e a c h  p a r t i e s  o r  p r o p e r t i e s

i n  a n o t h e r  s t a t e .   S e e  2 0  Am J u r  2 d  Co u r t s  § 7 0  ( 1 9 9 5 ) .   Su b j e c t  ma t t e r

j u r i s d i c t i o n  d e a l s  wi t h  wh i c h  c o u r t  wi t h i n  a  s t a t e  ma y  h e a r  a  t y p e  o f

a c t i o n .  I d .
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St or age  War e hous e  Co. ,  128 Te nn.  82,  158 S. W.  480 ( 1913) .   The

Ge ne r a l  As s e mbl y ha s  de f i ne d t he  s ubj e c t  ma t t e r  j ur i s di c t i on

of  t he  c ha nc e r y c our t  a s  f ol l ows :  

The  c ha nc e r y c our t  ha s  c onc ur r e nt  j ur i s di c t i on,  wi t h
t he  c i r c ui t  c our t ,  o f  a l l  c i vi l  c a us e s  of  a c t i on,
t r i a bl e  i n t he  c i r c ui t  c our t ,  e xc e pt  f or
unl i qui da t e d da ma ge s  f or  i nj ur i e s  t o  pe r s on or
c ha r a c t e r ,  a nd e xc e pt  f or  unl i qui da t e d da ma ge s  f or
i nj ur i e s  t o  pr ope r t y not  r e s ul t i ng f r om a  br e a c h of
or a l  or  wr i t t e n c ont r a c t ;   a nd no de mur r e r  f or  wa nt
of  j ur i s di c t i on of  t he  c a us e  of  a c t i on s ha l l  be
s us t a i ne d i n  t he  c ha nc e r y c our t ,  e xc e pt  i n  t he  c a s e s
e xc e pt e d .  .  .

Te nn.  Code  Ann.  §16- 11- 102 ( 1994) .

Pl a i nt i f f  a r gue s  t ha t  t hi s  s ui t  de a l s  wi t h pr ope r t y,

whi l e  de f e nda nt  a r gue s  t ha t  i t  i s  a  c ont r a c t  a c t i on.   Whi l e

r e a l  pr ope r t y i s  ne c e s s a r i l y  i mpl i c a t e d i n  a  bui l di ng pr oj e c t ,

no i nj ur i e s  t o  t he  r e a l  pr ope r t y a r e  a l l e ge d.   The  c ompl a i nt

f oc us e s  on t he  a l l e ge d br e a c h of  c ont r a c t  a nd a s ks  f or  da ma ge s

f or  t he  br e a c h.   Ac c or di ngl y,  t hi s  s ui t  ma y be  pr ope r l y

c ha r a c t e r i z e d a s  a  c ont r a c t  a c t i on a nd t he  Cha nc e r y Cour t

pr ope r l y ha s  s ubj e c t  ma t t e r  j ur i s di c t i on.   T. C. A.  §16- 11- 102.

The  f a mi l i a r  r ul e  t ha t  whe r e  a  t r i a l  c our t  r e a c he s  a

c or r e c t  r e s ul t  f or  t he  wr ong r e a s on,  t he  j udgme nt  ma y be

a f f i r me d,  i s  a ppl i c a bl e  he r e .

Ve nue  f or  t r a ns i t or y a c t i ons  i s  pr ope r  i n  t he  c ount y

whe r e  t he  c a us e  of  a c t i on a r os e  or  i n  t he  c ount y whe r e  t he

de f e nda nt  r e s i de s  or  i s  f ound.   Te nn.  Code  Ann.  §20- 4- 101.   An

a c t i on ba s e d on c ont r a c t  i s  a  t r a ns i t or y a c t i on.   Fi v e  St ar

Ex pr e s s  I nc .  v .  Dav i s ,  866 S. W. 2d 944 ( Te nn.  1993) .   
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Pl a i nt i f f  a r gue s  t ha t  Wa s hi ngt on Count y,  whe r e  i t s

pr i nc i pa l  pl a c e  of  bus i ne s s  i s  l oc a t e d,  i s  t he  c ount y i n  whi c h

t he  c a us e  of  a c t i on a r os e  a nd f or  t hi s  pr opos i t i on r e l i e s  on

I ns i t uf or m of  Nor t h Ame r i c a v .  Mi l l e r  I ns i t uf or m,  695 S. W. 2d

198 ( Te nn.  App.  1985) .   I n  I ns i t uf or m,  t he  c our t  f ound t ha t

ve nue  wa s  pr ope r  i n  She l by Count y whe r e  pl a i nt i f f ' s  pr i nc i pa l

pl a c e  of  bus i ne s s  wa s  l oc a t e d.   The  f a c t or s  t ha t  l e d t he  c our t

t o  t ha t  c onc l us i on we r e :   a l l  not i c e s  pur s ua nt  t o  a  l i c e ns i ng

a gr e e me nt  we r e  t o  be  gi ve n t o  t he  pl a i nt i f f  i n  She l by Count y,

ma t e r i a l  s ol d wa s  pr i c e d F. O. B.  Me mphi s ,  a nd a c c ount s  owi ng

we r e  due  a nd pa ya bl e  i n  She l by Count y.   I d.   He r e ,  whi l e

pl a i nt i f f  ha s  i t s  pr i nc i pa l  pl a c e  of  bus i ne s s  i n  Wa s hi ngt on

Count y,  t he  c ont r a c t  wa s  s i gne d i n  Boone  Count y,  Nor t h

Ca r ol i na ,  a nd t he  wor k wa s  t o  t a ke  pl a c e  t he r e  a nd a l l

ma t e r i a l s  f or  t he  pr oj e c t  we r e  pur c ha s e d i n  Nor t h Ca r ol i na .  

The  c ont r a c t  ma ke s  no r e f e r e nc e  t o  a ny pa yme nt s  or  a c t i vi t i e s

t ha t  a r e  t o  t a ke  pl a c e  i n  Wa s hi ngt on Count y.   Unl i ke

I ns i t uf or m,  t he  pl a i nt i f f ' s  pr i nc i pa l  pl a c e  of  bus i ne s s  doe s

not  s e r ve  a s  a  f oc a l  poi nt  f or  t he  s ubc ont r a c t .

Si nc e  t he  c a us e  of  a c t i on a r os e  i n  Nor t h Ca r ol i na ,

t he  onl y Te nne s s e e  f or um i s  i n  t he  c ount y whe r e  t he  de f e nda nt

r e s i de s  or  i s  f ound.   Te nn.  Code  Ann.  §20- 4- 101.   For  pur pos e s

of  ve nue ,  t he  " r e s i de nc e "  of  a  c or por a t i on i s  i t s  pr i nc i pa l

pl a c e  of  bus i ne s s .   Fi v e  St ar .   Ac c or di ngl y,  t he  a ppr opr i a t e

ve nue  i s  Ha mi l t on Count y,  Te nne s s e e ,  whe r e  de f e nda nt  ha s  i t s

pr i nc i pa l  pl a c e  of  bus i ne s s .

The  di s mi s s a l  by t he  Tr i a l  Cour t  wa s  pr ope r  on t he

i s s ue  of  ve nue ,  s i nc e  de f e nda nt  pr ope r l y r a i s e d t he  i s s ue  of

ve nue  i n  i t s  mot i on.
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The  j udgme nt  of  t he  Tr i a l  Cour t  i s  a f f i r me d,  a nd t he

c os t s  a r e  a s s e s s e d t o  pl a i nt i f f .

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Don T.  Mc Mur r a y,  J .

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


